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[1] This is an Application filed on August 12, 2015 alleging discrimination with 

respect to employment because of sex, age, disability and reprisal, contrary to the 

Human Rights Code, R.S.O. 1990, c. H.19, as amended (the “Code”). 

[2] The respondent is a non-profit charitable organization founded in 2010, with a 

mission to advance the development of musical theatre in Canada. The applicant was 

employed by the respondent initially on a part-time contract basis commencing in 

February 2015, and then as a full-time employee commencing in April 2015. Her 

employment was terminated by the respondent on July 28, 2015.   

[3] In brief, the applicant alleges that during the course of her employment, she was 

subjected to sex and age discrimination by members of the respondent’s board of 

directors. She further alleges that the termination of her employment was due to 

discrimination because of disability and/or reprisal. 

[4] The hearing in this matter took place on December 12 and 13, 2016. As both 

parties were self-represented, I took the lead in questioning the witnesses to elicit their 

evidence, while affording the parties the opportunity to ask supplementary questions of 

their own witnesses and to cross-examine opposing witnesses, in accordance with this 

Tribunal’s mandate to provide for the fair, just and expeditious resolution of matters and 

the explicit power to question witnesses afforded to the Tribunal under Rule 1.7(m). For 

the applicant, I heard extensive evidence from the applicant herself, as well as brief 

evidence from her ex-fiancée on a couple of relevant points. I also heard evidence from 

three members of the respondent’s board of directors, namely Mr. Morris as chair, Mr. 

Weber as vice-chair and Mr. Skillen, as well as from an external consultant involved in 

assisting with fund-raising efforts.   
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BACKGROUND 

Allegations of Gender and Age Discrimination 

Alleged conduct by board members 

[5] The applicant has raised a number of allegations of gender discrimination in the 

Application. First, the applicant alleges in the Application that board members spoke to 

and about her in a condescending way, frequently implying that she was unable to do 

her job because she is a young woman and asking others about her ability rather than 

speaking to her when she was in the room. She testified that this occurred during the 

period from April to July 2015 when she was a full-time employee, and that this conduct 

was primarily engaged in by board member Chris Skillen. 

[6] In her evidence at the hearing, the applicant testified that when she was involved 

in fundraising meetings, the board members would talk about her, and would say things 

like, “oh is that true, can she do this?”, making a point of just speaking to the executive 

director. She testified that the board members frequently implied that she could not do 

her job because she is a young woman. She testified that whenever she indicated that 

she could assist, for example with budgeting or financial matters or formal 

correspondence, the board members would ask the executive director if she could do 

that. The applicant testified that she felt that her abilities in these areas were 

approached with some skepticism by the board members. She testified that she did not 

get the same response when there was discussion about her working on graphic or 

artistic elements, which she attributes to the board members’ assumption that she could 

do these things because she is young. The applicant testified that she told the executive 

director that she felt like she was being treated like a “stupid little girl”. 

[7] The applicant testified that the board members spoke worse to the executive 

director, who is a man and about 10 years older, than they did to her. She testified that 

she felt that the lack of respect shown to the executive director by the board members 

at these meetings was inappropriate. She testified that board members would interrupt 
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the executive director, would swear at him, would ignore his comments, and were rude. 

She testified that the board members spoke to the executive director like he could not 

do anything right, or like he was an “idiot”. She contrasted this with the way the board 

members treated her, testifying that she was ignored and that the board members did 

not believe that she could do the things that she said she could do. 

[8] The applicant testified that after most meetings with board members, she would 

speak with the executive director about their conduct. She states that the executive 

director also expressed frustration with the way he was treated by the board members. 

The applicant testified that she wanted the executive director to speak to the board 

members about their conduct towards both her and the executive director, but that the 

executive director was unwilling to do so. She testified that she even offered to assist 

the executive director in raising this issue with the board members, but he declined her 

offer and told her that he would handle it. She testified that as time went on, she told the 

executive director that if something did not change, then she was going to say 

something to the board members herself, because either he had not been talking to 

them about their conduct or what he had said to them had not been working. 

[9] Three members of the respondent’s board of directors testified before me, and 

gave very different evidence regarding the conduct at these meetings. The chair of the 

board of directors, Dave Morris, testified that the members of the board of directors 

were a pretty close group of people, and were good friends. He testified that they knew 

what the agenda was and what work needed to get done, and were direct when 

necessary, but that they also had a lot of fun. He testified that if anyone was ever 

disrespectful, they would have heard from him as chair, but he does not recall anything 

of that nature having occurred. He testified that there absolutely was directness on the 

part of the board members, but absolutely not any disrespect. He testified that he may 

have raised his tone of voice when being direct, because it was about the job that 

needed to get done, but that there was no yelling or shouting and there was never any 

swearing during the course of these meetings. 



 6 

[10] Mr. Morris testified that the applicant was very quiet during these meetings, 

though she would participate when asked questions. He testified that he does not recall 

the applicant offering ideas to the board members in terms of things that she could do, 

and does not recall anything of the nature of the applicant speaking up and board 

members responding to the executive director and asking whether the applicant could 

do that. 

[11] Another board member, Chris Skillen, testified that the applicant’s evidence 

regarding the treatment of the executive director at these meetings was not anything 

that he experienced. He testified that he got along very well with the executive director, 

and remains his friend to this day. He testified that the board members conducted 

themselves very well at these meetings, that the tone was friendly and that they had 

fun, but that when it came down to getting things done, it was very clear that 

deliverables had to be done. He testified that in the five years he has been on the 

board, he has never heard any shouting or yelling or raised voices. He testified that this 

is not the environment that existed. He testified that he never disrespected the 

executive director or observed any disrespect towards him, and that he also does not 

understand the applicant’s feeling that she was disrespected. He also testified that the 

board members never used any swear words at meetings. 

[12] In terms of the applicant’s involvement, Mr. Skillen testified that the applicant was 

very subordinate to the executive director in these meetings and that, from a chain of 

command standpoint, that seemed to work. Mr. Skillen testified that he does not believe 

that the applicant initiated a major conversation during these meetings; rather, if the 

executive director said something, the applicant would comment on it. Mr. Skillen 

testified that he does not recall asking the executive director on a regular basis if a task 

was something that the applicant could do, although he allowed that this could have 

happened. He testified that this kind of question would be directed to the executive 

director because the chain of command is very critical and employees were the 

executive director’s responsibility. 
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[13] The board’s vice-chair, Chris Weber, testified that overall the tone of discussion 

in these meetings was a fairly good tone. He testified that he has no recollection of any 

shouting or yelling at these meetings, though sometimes there would be disagreements 

and sometimes some members might have been a little louder. He does not think that 

he ever heard any swearing. He testified that he had ongoing discussions with the 

executive director, and never understood that the executive director was upset about 

how he was being treated. 

[14] In terms of the applicant’s involvement, Mr. Weber testified that the applicant was 

very quiet, and not as vocal as the board members would have liked her to be. He 

testified that board members would try to prompt the applicant regarding what was 

being done or what was the strategy on a particular issue, in order to get the information 

the board needed to make decisions. He testified that while he does not think that the 

applicant tried to speak up at these meetings, her input was not unwelcome or ignored. 

He testified that if the applicant had offered to do something, the board members would 

have strategized with the executive director regarding the best use of the applicant’s 

time, and would turn to the executive director to have him make a decision as to how 

best to use the applicant in order to get the most out of her as an employee on the 

team. He testified that he cannot speak directly to what the applicant is referring to 

regarding her not being given responsibility for finance and budgeting matters, but 

states that if that were done, it would have been a decision about what was the best fit 

for the applicant, not because she was regarded as not capable of doing it. 

[15] I found the applicant’s evidence in respect of this allegation to be very 

generalized and lacking in specifics or particulars. While she testified generally that she 

would offer to do certain things and board members would ask the executive director if 

she could do those things, she did not identify in her Application or in her evidence 

before me any specific occasion when this is alleged to have occurred. In the absence 

of the identification of such specifics – what specific task she offered to perform, when, 

in what context, what she said, who responded from the board and what they said etc. – 

it is virtually impossible for, and in my view unfair to expect, the respondent to be able to 
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understand the specific allegation being raised and to provide any meaningful response. 

While I do not doubt the applicant’s subjective feelings about how she says she was 

treated, such an expression of feelings in the absence of specifics or particulars cannot 

stand as proof of discrimination. 

[16] I also note that in terms of proper corporate governance, members of a board of 

directors need to respect an executive director’s duty and responsibility to manage staff. 

While the applicant may have offered to perform certain tasks, it was the executive 

director’s role to decide whether those tasks should be assigned to her as an employee, 

not the board members. In this context, in my view, there is nothing improper in a board 

member asking the executive director whether a particular task that the applicant may 

have offered to perform is appropriate to be assigned to her.  

[17] For these reasons, in my view, the evidence is insufficient to support the 

applicant’s allegation of gender and age discrimination arising from how she says she 

was treated by board members at these meetings. 

Allegation re “promo girls” 

[18] In the Application, the applicant alleges that Board members made comments 

about hiring “promo girls” and using the attractive members of the theatre company’s 

training program as such. 

[19] In her evidence before me, the applicant testified that at a fundraising meeting in 

late June or early July 2015, the respondent was planning to hold a golf tournament to 

raise money. She testified that at this meeting, there was discussion about how to 

encourage people to participate in an auction or buy tickets for a raffle. She testified that 

board members Chris Skillen and Chris Weber discussed how “promo girls” are used at 

these kinds of fundraisers to encourage people to spend money. She states that the 

respondent theatre company has a training program called the Conservatory, through 

which young theatre professionals receive mentoring. She testified that the discussion 

at the fundraising meeting was about using the more attractive members of this training 
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program to act as “promo girls”. The applicant testified that after the meeting, she 

expressed to the executive director that this was inappropriate. She testified that as far 

as she knows, nothing came of this discussion. 

[20] Mr. Weber testified that he recalls this discussion. He testified that the 

respondent was planning a golf tournament to raise money. Mr. Weber works in the 

fundraising sector, and states that at many such tournaments, promotional models are 

hired through agencies to assist with fundraising. He testified that he mentioned that he 

had a connection with an agency that he had used in the past. He testified that at that 

point, another board member, Chris Skillen, recommended that to save on costs, the 

respondent could try to get some of its own artists to try to fill that role and do the same 

thing. Mr. Weber testified that the idea was to use the artists to engage people and build 

rapport, in order to sell raffle tickets and to engage in other promotional activities. He 

testified that he had just been involved in another golf tournament that had raised 

$100,000 where promotional models had been used. He states that a majority of golf 

tournaments use professional models. 

[21] Mr. Weber denied the use of the term “promo girls”, and instead testified that he 

used the term “models” which refers to both men and women. He testified that the 

agency that he has used hires both male and female models. He testified that there was 

no discussion about using women specifically. In his view, it would be entirely 

appropriate to use actors from the mentoring program to assist in promotional activities. 

He testified that those artists would have been asked to talk to people and be very 

charismatic, which actors are, in order to get them to bid on auction prizes and buy 

tickets. He testified that he had never heard that this was an issue until the Application 

was filed. 

[22] Board member Chris Skillen testified that the term “promo girls” is the applicant’s 

term for how she wants to characterize the discussion. He testified that the discussion 

at this meeting got started because whenever the respondent held a function, the 

question came up regarding who was going to be there to help with the promotion. He 

testified that the respondent theatre company’s emerging artist pool is often used to 
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showcase the good work that the company is doing, including both female and male 

members. He testified that the main motivation was to allow the respondent’s alumni 

and current class to make a contribution to fundraising. He testified that his only 

recommendation was to use these artists if possible to assist with promotion. He does 

not recall Mr. Weber raising the idea of using a professional agency to bring in hired 

promotional models. 

[23] Board chair Dave Morris does not recall the discussion regarding the potential 

use of promotional models. He testified that one of the respondent company’s greatest 

assets is its youth. He testified that, from a fundraising standpoint, when talented youth 

can be put in front of potential donors to sing, perform or interact with people at a level 

where donors understand the difficulties experienced by youth going through arts 

programs and coming out into the real world, the more that can be done, the better. He 

testified that at the golf tournament, the respondent had wonderful youth performing at 

the holes and at the function itself. 

[24] On the basis of the evidence before me, I accept that there was discussion about 

the potential use of an agency to provide promotional models for the golf tournament. I 

also accept that Mr. Skillen raised the prospect of using artists from the respondent 

company’s mentoring program to assist with promotional activities at the event. I am 

not, however, satisfied that the specific term “promo girls” was used in this context, or 

that there was discussion specifically about using attractive female artists from the 

mentoring program for fundraising purposes. In my view, the preponderance of the 

evidence from the board members in attendance at the meeting supports this finding, 

and I am not satisfied from the applicant’s evidence that the term “promo girls” was 

used as opposed to being her personal interpretation of the discussion. I further note 

that, on the applicant’s own evidence as supported by the respondent’s evidence, no 

action was taken to use “promo girls” or attractive female artists to promote the golf 

event. Rather, on the basis of the evidence before me, it appears that the artists from 

the respondent’s mentoring program were used appropriately to support the event. 
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[25] In my view, this allegation does not support a finding of gender discrimination 

against the applicant. 

Allegation re hugging and cheek kissing 

[26] In the Application, the applicant alleges that board members, and specifically Mr. 

Weber and Mr. Skillen, would demand hugs at meetings. The applicant testified that this 

happened on perhaps three occasions with Mr. Skillen, and more frequently with Mr. 

Weber, whom the applicant alleges would give her hugs and kisses on the cheek. The 

applicant testified that, at end of a meeting, there would be a joke about “I’ve got to get 

a hug from this one” – meaning her. The applicant testified that she did not regard these 

hugs and cheek kissing as a friendly thing. Rather, she testified that she regarded this 

conduct as condescending, given that she was mostly talked about at these meetings 

rather than being spoken to directly and was discouraged from speaking. 

[27] The applicant testified that she is not against people hugging her. She does not 

believe that she ever verbalized any objection or discomfort with these hugs. Rather, 

her issue is that she would be ignored during these meetings, and any affection she 

was shown was because she is a young woman as opposed to being a co-worker who 

was appreciated. With regard to Mr. Weber, the applicant described him as a more 

“touchy” person. She states that she was not bothered by his hugs and cheek kisses 

initially, but later became bothered after she found out Mr. Weber was recently married 

to a woman and because he would say nice things to her face but then not nice things 

behind her back. She testified that the hugs and cheek kisses made her more 

uncomfortable because she felt it was a “creepy sort of power trip kind of thing”. 

[28] Mr. Weber testified that it is possible that he would hug the applicant at meetings. 

He testified that he would give a hug to every person in there to say hello, including the 

men, and it would not have been just the applicant. He testified that he routinely hugs 

people as a greeting in this context. He testified that he does not know if he kissed the 

applicant on the cheek at board or committee meetings. However, if he was attending a 

gala event or an event at a restaurant, he would give hugs and kisses on the cheek to 
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women, specifically the board members’ spouses. He testified that this was just as a 

greeting and not anything else, and that he was just being courteous. He testified that 

he has no specific recollection of kissing the applicant on the cheek. He testified that if 

he did so, if would not have been at a board or committee meeting, but perhaps this 

may have occurred at an event. 

[29] Mr. Skillen testified that in the context of the respondent theatre company, 

everyone hugs each other all the time. He testified that he would never demand this of 

anyone, and does not hug anyone that he should not hug. He does not specifically 

recall observing Mr. Weber hug or cheek kiss the applicant, but testified that all people 

in this context hug and cheek kiss. He testified that this could have happened in the 

environment that they were in, but he does not specifically recall seeing this happen. 

[30] Mr. Morris testified that he probably hugged the applicant. He testified that the 

arts are such that that everyone is hugging and kissing and that guys hug guys and girls 

hug guys. He described this as a wonderful environment. He testified that, coming from 

the corporate world, it took him a while to understand that this was more protocol in the 

arts context than anything. He testified that, when he first became a board member with 

the respondent, the then artistic director would give him a hard time personally if he did 

not embrace. He testified that he does not recall Mr. Skillen or Mr. Weber hugging the 

applicant, as this would not stand out as anything other than the norm. He testified that 

he had not seen Mr. Weber kiss the applicant on the cheek. 

[31] In her final submissions, the applicant took issue with the idea that hugging and 

cheek kissing are a regular part of the theatre community, and took the position that this 

kind of conduct requires consent. 

[32] The issue for me to determine is whether the kind of hugging and cheek kissing 

described by the applicant constitutes discrimination or harassment because of sex 

and/or age in violation of the Code. In this regard, the issue is whether this conduct was 

known or ought reasonably to have been known to be unwelcome. In my view, there is 

no issue that this conduct was not known to be unwelcome to the applicant, as she 
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acknowledged in her evidence that she never verbalized any objection to or discomfort 

with this conduct. 

[33] This leaves the issue of whether Mr. Weber or Mr. Skillen ought reasonably to 

have known that this conduct was unwelcome. This, in my view, very much depends on 

the context. There certainly are many work environments in the corporate world where 

hugging and cheek kissing are not the norm, and where engaging in such conduct in 

that environment should reasonably be known to be unwelcome. However, that is not 

the environment as described to me in the evidence regarding the respondent theatre 

company. The respondent witnesses’ consistent evidence is that hugging, and in some 

contexts cheek kissing, was the norm and indeed was expected. It was not denied by 

the applicant in her evidence that this kind of conduct was engaged in routinely as a 

greeting. Whether or not this is true of the wider theatre community is not for me to 

decide. Rather, the context I need to consider is the norm within the specific 

environment of the respondent theatre company. 

[34] I also note that the applicant did not appear to object to this kind of conduct in 

and of itself. Rather, her focus was on the seeming hypocrisy of being ignored or 

disregarded during a meeting and then hugged, or being hugged and cheek kissed by 

Mr. Weber only to find out that he was saying negative things about her behind her 

back. While I appreciate the applicant’s personal objection to what she views as 

hypocrisy, her personal and subjective feelings cannot serve to inform the objective 

environmental context in which I need to assess whether Mr. Weber or Mr. Skillen ought 

reasonably to have known that their conduct was unwelcome. In my view, such a 

conclusion is not supported by the preponderance of evidence. 

[35] With regard to the applicant’s submission that conduct like hugging and cheek 

kissing require affirmative consent in order not to violate the Code, I note that this is not 

the standard set under the Code. As previously stated, the issue is not whether the 

applicant affirmatively consented, but whether the conduct is known or ought 

reasonably be known to be unwelcome. This, as I have said, is a contextual issue that 
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depends upon the evidence regarding the environment in which the impugned conduct 

took place. 

[36] As a result, I find that this allegation does not support a finding of a violation of 

the Code.  

The texts from Mr. Weber 

[37] On June 8, 2015, the respondent held its season launch party. The applicant and 

Mr. Weber, among many others, were both in attendance at this event. There is no 

dispute that before the event started, there was a problem with getting certain images to 

project on screens, and the applicant and Mr. Weber worked together to try to solve this 

problem. 

[38] The applicant testified that during the course of the evening, Mr. Weber showed 

her who was there and gossiped about people and introduced her to some people. The 

applicant testified that Mr. Weber interacted with her in a flirtatious way. She testified 

that this was mostly through his body language – way he would stand over her or would 

stand with his arm on her and sometimes with his arm around her or, if they were 

standing by a wall, he would have his arm on the wall and would be very close and 

chatting with her like a “flirty friend” would. The applicant testified that while she was not 

comfortable with this conduct, she felt that Mr. Weber was like this with everyone. She 

also knew that Mr. Weber had recommended her for her job with the respondent and 

that he was well-connected, so it would do her well to get along with him. 

[39] The applicant states that during the course of the event, Mr. Weber 

complimented her on what she was wearing, although she did not regard this at the time 

as being anything inappropriate. However, the next day after the applicant had posted 

some photos from the event, Mr. Weber initiated the following text exchange with the 

applicant: 
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Weber: Your pics look great! That dress was awesome 

Applicant: Thanks! Ha thank you, I don’t dress up often, I’m more of a 
jeans girl. 

Weber: Well I’m sure you look lovely in anything but the dress and 
heels were very elegant and hot ;) 

Applicant: Lol well thank you  

Weber: I am looking forward to you coming out with the shorter 
dress like you said last night hehehe 

[40] The applicant specifically objects to Mr. Weber’s use of the term “hot” and the 

winky face. She testified that she thought this was “creepy”, coming from a married man 

and person in a position of power in her workplace. 

[41] The applicant testified that she is not sure what Mr. Weber was referring to in 

relation to a “shorter dress”. She testified that the dress she was wearing at the event 

came down below her knees and was not practical for doing the set-up for the event. 

She testified that she may have said something about her dress being tricky to move in 

because it was so long, but aside from that, there would not have been anything else. 

[42] The applicant states that she did not respond to Mr. Weber’s last text, and did not 

respond to him on any social media after that. She testified that she decided not to have 

any contact with him outside of work because she was worried it would escalate. She 

testified that she raised Mr. Weber’s texts with the executive director on June 10, 2015. 

She states that she showed the text messages to the executive director, and told him 

that she had decided not to speak with Mr. Weber outside of work. She testified that if 

Mr. Weber got angry because the applicant was not talking to him, then she wanted the 

executive director to know and have a record. She testified that she told the executive 

director that she felt it was harassment, but did not ask him to take any specific steps to 

address the situation. She testified that she told the executive director that he did not 

need to say anything about this at that time, but if Mr. Weber started to treat the 

applicant differently at work, then the executive director would know that there was a 

history to it and could say something. 
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[43] Mr. Weber testified that his role at this event with the applicant and volunteers 

was to act in a leadership role by mentoring them and to guide and help them to know 

what it takes to run successful events. In terms of his interaction at the event with the 

applicant, Mr. Weber testified that he encouraged her to get out on the floor and mingle, 

and at one point, offered to introduce her so that she could start initiating those 

conversations on her own. He testified that he wanted to be mentoring and supportive to 

her, and to make those introductions and see her off. Mr. Weber testified that he would 

not describe his behaviours with the applicant as being flirtatious; rather, he states that 

he was being supportive, providing great morale and being a mentor. He testified that 

the majority of people at the event knew his wife fairly well, so from a reputation 

standpoint, he would not be that stupid to be flirtatious and have that get back to his 

wife. He states that he has been doing events for a long time, and this claim is first time 

this kind of allegation has ever come up. 

[44] With regard to the applicant’s dress, Mr. Weber testified that the applicant said 

that she was not comfortable with what she was wearing and that this was not her. Mr. 

Weber testified that he tried to be encouraging, by telling her that it is fine, you look 

beautiful, go out there and do the role that you are here to do. He testified that he was 

trying to be as morally supportive as he could. He testified that he does not think he has 

ever had his arm around the applicant at any event, and does not believe that he was 

ever that close or tried to be that close with the applicant. He does believe there was 

one point where they were out on the patio and the applicant said she was cold, and he 

offered her his jacket and she took it.  

[45] With regard to the text exchange, Mr. Weber testified that his use of the term 

“hot” was in reference to the conversation they had had at the event, when the applicant 

was telling him how uncomfortable she felt and was expressing a lot of negativity. While 

on the witness stand, he acknowledged that this was an inappropriate choice of words, 

and apologized to the applicant if she thought it was anything else. With regard to the 

use of the semi-colon, Mr. Weber denied that this was a winky face, but instead said 
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that he always uses a semi-colon to signify a smiley face. He states that there was 

nothing “winky” or provocative about his use of the semi-colon. 

[46] With regard to his subsequent text message about the shorter dress, Mr. Weber 

testified that he was referring to a conversation with the applicant at the event, where 

she had shown up in a dress and did not like how she looked and said that she had 

other dresses she prefers that were shorter. Mr. Weber testified that the applicant said 

she would feel more comfortable in a dress like that. He states that this was all he was 

referring to in his text message. With regard to ending this message with “hehehe”, Mr. 

Weber testified that he believes that this was a hee-hee-hee. He could not explain why 

this was included in that text. 

[47] On reflection, Mr. Weber conceded that he can “absolutely” and “100%” 

understand why that succession of texts would have made the applicant feel 

uncomfortable. 

[48] Section 7(3)(a) of the Code provides that “every person has a right to be free 

from a sexual solicitation or advance made by a person in a position to confer, grant or 

deny a benefit or advancement to the person where the person making the solicitation 

or advance knows or ought reasonably to know that it is unwelcome”. 

[49] Mr. Weber was clearly a person in a position to confer, grant or deny a benefit to 

the applicant. He was a member of the respondent’s board of directors where the 

applicant was an employee. He described himself as being in a leadership and 

mentorship role to the applicant. He had recommended her to be hired for her position 

with the respondent. 

[50] Even if I were to accept Mr. Weber’s evidence that the semi-colon was intended 

by him as a smiley face, and not as a winky face, and that the “hehehe” was intended 

as a light-hearted hee-hee-hee, the fact remains that Mr. Weber sent text messages to 

the applicant describing her outfit from the event as “hot” and telling her that he was 

“looking forward to [her] coming out with the shorter dress”. In my view, these 
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comments are clearly and obviously sexual in nature. While perhaps not rising to the 

level of an overt sexual solicitation of the applicant, they nonetheless represent a sexual 

advance. In my view, given that s. 7(3) distinguishes between a “solicitation” and an 

“advance” (each of which is covered), an “advance” must be something less than an 

overt sexual solicitation. An “advance”, in my view, needs to be something more than 

just a flirtatious comment. However, in the instant case, we have a vice-chair of the 

board of directors telling a young female employee that she is “hot” and that he looks 

forward to seeing her in a “shorter dress”. That, to me, goes well beyond mere flirtation. 

The definition of “advance” is “to move forward”. In my view, the text messages, which 

not only refer to the applicant as “hot” but express a “looking forward” to seeing her in a 

shorter dress, represent an expressed desire to “move forward” to view the applicant in 

a sexualized manner at some later time. That in my view is a “sexual advance”.  And 

unlike the hugging and cheek kissing that I have found were part of the norm in the 

respondent theatre company’s environment, I have no hesitation in finding that Mr. 

Weber ought reasonably to have known that these comments were unwelcome to the 

applicant.  

[51] As Mr. Weber is vice-chair of the board of directors of the respondent theatre 

company, I find that Mr. Weber is part of the directing mind of the respondent. As such, 

the respondent is liable for his conduct: see Halliday v. Van Toen Innovations 

Incorporated, 2013 HRTO 583; Strauss v. Canadian Property Investment Corporation 

(No. 2), (1995) 24 C.H.R.R. D/43 at para. 55; and Ghosh v. Domglas (No. 2), (1992) 17 

C.H.R.R. D/216 at para. 54. 

[52] Accordingly, I find that the respondent is liable for the violation of the applicant’s 

rights under s. 7(3)(a) of the Code.  

Events Leading to the Termination of the Applicant’s Employment    

[53] In 2014, the respondent advertised for an executive director, and the applicant 

applied for the position. Brian Goldenberg was successful in the competition, and was 

appointed executive director in December 2014. However, the members of the board of 
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directors hiring committee, which included Chris Weber and Chris Skillen, were 

impressed by the applicant, and recommended that Mr. Goldenberg consider hiring her 

to assist him. Mr. Goldenberg hired the applicant in February 2015 on a part-time 

contract basis to perform administrative duties. In April 2015, the applicant was hired 

into a full-time salaried position with the title of producer, although she continued 

performing primarily administrative duties. 

[54] At the time, one of the main focuses of the respondent was on fund-raising. It 

obtained the services of an external consultant, who utilized a software program to 

assist organizations in identifying and approaching potential funders. The executive 

director and the applicant were trained by the external consultant on this program in 

May 2015. Based on the evidence before me, it appears that the expectation of the 

board of directors at the time was that the utilization of this program would lead fairly 

quickly to the generation of “letters of intent”, which are letters that an organization 

sends out to potential funders as a first step in seeking funding. 

[55] The evidence before me indicates that the board of directors, and particularly 

members of the fund-raising committee, were not pleased with what they regarded as a 

lack of progress in generating letters of intent and seeking funding. Mr. Weber testified 

that there was a lot of discussion with the executive director about what was being done 

in terms of fund-raising efforts, and whether the software program and the tools it 

provided were being effectively utilized. Mr. Weber testified that he raised concerns with 

the executive director specifically about the applicant, because he understood that she 

was to be using the software program and inputting records and sending out prospect 

lists to the fund-raising committee or notes about what was happening in relation to 

prospecting profiles, and he was not seeing those kinds of things coming in to his in-

box. As a result, Mr. Weber testified that he expressed frustration about the applicant 

and the lack of progress in fund-raising efforts directly to the executive director. Mr. 

Weber testified that his frustration was about the roles and responsibilities of the 

applicant’s position that he felt were not being done, and that he prompted the executive 

director to look into his concerns. 
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[56] Similar concerns were expressed by Mr. Morris as chair of the board of directors. 

Mr. Morris testified as to his concern that the fund-raising software program was not 

being effectively utilized, and described it as “mind-numbing” how little activity there 

was. He testified that he discussed his concerns with the executive director, and that the 

executive director said that he was being taken away from achieving progress in fund-

raising by the applicant’s lack of performance. Mr. Morris testified that his advice to the 

executive director was to take action if this was preventing him from getting his work 

done, and not to wait too long. He testified that the executive director’s response was 

that he wanted to continue to work with the applicant to try to get better results from her 

work day. 

[57] In evidence before me is a document dated June 10, 2015 which states that it is 

a performance review of the applicant. This document was prepared by the executive 

director, who was not called as a witness to testify before me. As a result, in the 

absence of the executive director’s evidence, I will not rely upon this document for the 

truth of its contents in terms of the specific work performance issues identified. 

However, Mr. Morris testified that he was aware from the executive director of his 

intention to conduct a performance review with the applicant, and he also testified that 

he saw the June 10, 2015 document at or around the time it was prepared. Mr. Morris’ 

evidence is that, when he saw the document, it “check-marked” all the things that he 

and the executive director had discussed on more than one occasion in relation to the 

applicant’s work performance, and was consistent with the executive director’s stated 

desire to work with the applicant to give her a chance to improve. As a result, I am 

prepared to rely upon the fact that as of early June 2015, issues regarding the 

applicant’s work performance had been discussed with the executive director by the 

chair and other board members, and were documented at or around that time by the 

executive director. 

[58] The applicant’s evidence is that she was never shown a copy of the June 10, 

2015 performance review document, and that the specific items set out in this document 

for the most part were never raised or discussed with her by the executive director. She 
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also takes issue with many of the specific concerns expressed in this document. The 

applicant acknowledges that she had a meeting with the executive director on June 10, 

2015, but testified that this meeting was focused on a discussion about certain issues 

that had arisen in relation to the season launch event on June 8, 2015. This is also the 

same meeting where the applicant states that she shared with the executive director her 

concerns about the text messages she had received from Mr. Weber. 

[59] The applicant further testified that the concerns expressed by the board 

members who testified before me, all relate to fund-raising, which is not the only 

important thing for a theatre company. I get that. However, for a non-profit charitable 

organization like the respondent, fund-raising is the very lifeblood of the enterprise, 

without which it cannot continue to operate. The applicant also testified that fund-raising 

was the area of the executive director’s expertise, and he wanted this to be his primary 

responsibility, with the applicant providing him with support for fund-raising and also 

taking care of all of the other things involved in running the company. 

[60] Her evidence is that the software program and tools provided by the external 

consultant were being utilized to the greatest extent possible. She states that it was her 

job to go through the list of potential funders generated by the program and find the 

contact information for potential funders, and then put that into the letters of intent and 

adjust the content of the letter to address the different qualifications established by the 

potential funders. Her evidence is that, based on the funders’ qualifications, there were 

very few funders for which the respondent qualified. The applicant attributes this to the 

fact that the respondent company had not been around for very long, did not have 

regular programming, and had only produced two shows. She testified that a lot of 

funders required that a theatre company not only to be in existence for at least two 

years, but also have produced a number of productions. She testified that in many 

cases, the respondent company did not satisfy these requirements. 

[61] The applicant also testified that the respondent lacked the kind of hard data that 

the external consultant advised was necessary to include in the letters of intent. Her 

evidence is that the respondent’s files were in complete disarray and were “disastrous”. 
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The applicant testified that she did prepare a number of letters of intent, but that the 

executive director wanted to review and edit them before they were sent out, and he 

was very slow at doing this. She states that this explains why only one letter of intent 

was finalized and sent to the external consultant for review during the time she worked 

for the respondent. 

[62] In the absence of evidence from the executive director, I have no real evidence 

to contradict the applicant. While the board members could speak to their concern and 

frustration at the lack of progress in fund-raising, they were not directly involved in the 

day-to-day operation of the respondent’s office. As a result, I accept the applicant’s 

evidence that she was not shown the June 10, 2015 performance review document and 

that the specific concerns described on this document for the most part were not raised 

or discussed with her by the executive director. I also accept her evidence in terms of 

the challenges confronted in qualifying for potential funding, and the division of 

responsibility as between herself and the executive director. On the basis of her 

evidence, the deficiencies in fund-raising activity are not entirely, and perhaps not even 

fairly, attributable to her. 

[63] However, the issue before me is not whether the board members’ concerns 

about the lack of progress in fund-raising are entirely or even fairly attributable to the 

applicant. The sole issue before me is whether the applicant’s sex, age, disability or 

reprisal was a factor in the evaluation of her work performance, and ultimately the 

termination of her employment, and whether the applicant has met her burden of 

proving this. In this regard, in my view, it is significant that as early as June 10, 2015, 

concerns were being expressed by board members to the executive director regarding 

the lack of progress in fund-raising, and these concerns were being attributed by the 

executive director to the applicant’s work performance. 

[64] Matters came to a head in the latter part of July 2015. Mr. Weber testified that on 

the morning of July 21, 2015, he had a meeting with the executive director at which the 

applicant’s work performance was discussed. Mr. Weber testified that he was told by 

the executive director that he would task the applicant with responsibilities, but no 
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matter what he did, he was not able to get through to her and get results. Mr. Weber 

testified that he was frustrated with the executive director, and advised him that he 

needed to hold the applicant accountable for her work. At this meeting, Mr. Weber 

states that an issue came up about the applicant doing work on other projects during 

her work hours with the respondent that did not involve the respondent theatre 

company. Mr. Weber states that he was told by the executive director that this had not 

been approved by him. This is disputed by the applicant, who testified that she only 

worked on non-respondent related projects during her breaks during the work day, and 

that the executive director was aware of this. 

[65] Mr. Weber testified that no firm decision was reached at this meeting regarding 

the status of the applicant’s continued employment with the respondent. Mr. Weber 

states that he told the executive director that he needed to hold the applicant 

accountable for her work, and that if he was not able to do that, he should terminate her 

employment. Mr. Weber states that he expressed his view that the applicant was the 

wrong person for the position, and that her employment should be terminated. 

[66] In this context, there was an exchange of e-mails regarding the scheduling of a 

weekly meeting of the golf tournament committee. The evidence before me indicates 

that these meetings usually took place in the late afternoon on Mondays. Due to the 

lack of availability of some committee members on Monday, July 20, the executive 

director sent out an e-mail to the committee members, the applicant and certain 

volunteers at 7 p.m. on July 20 scheduling a telephone meeting of the golf committee 

for 5 p.m. on Thursday, July 23.  

[67] The applicant became aware of this on the morning of Tuesday, July 21. Her 

evidence is that she was aware that golf committee meetings were usually held late 

afternoon on Mondays, and so she kept herself available to attend these meetings. At 

this time, the applicant was in the midst of preparing a theatre production being put on 

by her own theatre company, which had qualified to appear in the Fringe Show in New 

York City in the latter part of August 2015. There is no question that the respondent was 

aware of the applicant’s involvement with this production when the applicant was hired. 
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She testified that she had discussed the upcoming August performance dates with the 

executive director, and had obtained his approval to be in New York for the run. 

[68] The applicant’s difficulty was that she had scheduled a production meeting for 

this show for Thursday, July 23. In order for her to travel from the respondent’s office 

and get to this production meeting on time, the applicant would not be able to attend the 

golf committee meeting. The applicant testified that there were a lot of people involved 

in the production meeting, which made it virtually impossible to re-schedule. She also 

testified as to her view that she did not feel that her contribution to the golf committee 

was very significant. As a result, at 10:52 a.m. on July 21, the applicant sent an e-mail 

to the executive director, the committee members and the volunteers stating: “Sorry but 

I am unavailable Thursday evening. I have a production meeting. I can leave a list of 

any updates with [the executive director].” 

[69] The applicant’s e-mail was not well-received by Mr. Weber, who was on the golf 

committee. On July 21 at 9:29 p.m., he replied to the applicant’s e-mail, stating: “A 

production meeting for Theatre 20? I think that this committee and event fundraising 

should be the top priority and if it isn’t then maybe we need to re-evaluate things and 

responsibilities. The volunteers and board committee members are doing so much right 

now, we expect the same amount of effort from the paid Theatre 20 staff, this is not 

unreasonable at this point.” 

[70] In his evidence before me, Mr. Weber testified that the tone of his e-mail was due 

to his frustration with the lack of progress in fund-raising, and his discussions with the 

executive director (including that very morning) about the applicant not fulfilling her 

responsibilities. He states that he was aware of the applicant’s own production that 

would be in the New York Fringe Show, and was concerned about the potential for this 

involvement to distract the applicant from her duties with the respondent. In Mr. Weber’s 

view, the applicant’s responsibility to the respondent as an employee should take 

priority over her own theatre production. 
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[71] The applicant replied to Mr. Weber’s e-mail at 9:59 p.m., stating: “No, but as I 

think many of us do I work multiple jobs. I had something scheduled outside of my 

regular Theatre 20 hours and with less than a week’s notice it is not possible for me to 

change my other obligations. I don’t think that is unreasonable. I am also doing a 

considerable amount of work, both during working hours and overtime, I am just 

unavailable to do so at that particular time.” 

[72] Mr. Weber in turn replied at 10:31 p.m. to express his view that, while a person 

may have multiple jobs and responsibilities, the job that pays the applicant’s salary 

should be her first priority. He expressed his concern that the respondent’s fund-raising 

efforts had not thrived, and his belief that this had taken a back seat to other 

productions or projects, which he described as very disappointing. He stated that the 

committee wanted to see its objectives met, and not sidelined for other priorities. 

[73] The applicant replied in turn sometime later that same night, to express her view 

that not being available for one meeting scheduled on short notice outside of office 

hours had nothing to do with her having any issue with priorities. She stated that she did 

not need a “lecture” and was “not interested in being told how [she] should conduct [her] 

affairs in [her] other jobs”. She closed her e-mail by saying that she “would appreciate 

being addressed with more respect”, and that “one of us” should not be telling the other 

what to do and trying to publicly shame them. 

[74] At 10:57 p.m. that same evening, the applicant sent a text message to the 

executive director, saying that she had “had enough of these freaking golf club 

members” and referring to them as “obnoxious” and “high strung”. In this text, she asked 

the executive director to say something to the committee members about the way they 

speak to the applicant and the executive director, and stated that if he will not, she will. 

Later in this text, the applicant made reference to playing the “workplace rights card”. 

[75] The following morning, Wednesday, July 22, at 9:09 a.m., the applicant sent a 

text message to the executive director advising him that the e-mail exchange from the 

previous evening and “other stuff” had triggered a bad anxiety attack. She stated in the 
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text that she does not know whether this has come up before, but she is medicated for 

certain mental health conditions (which are expressly identified in the text and fall within 

the definition of “disability” under the Code). She states that she feels sick, does not 

know if she can leave the house that day, and was having trouble breathing. 

[76] The executive director replied by text message sent at 9:28 a.m. to say that he 

was sorry to hear that, and to hope that she feels better. The executive director stated in 

his text that the matter of the applicant’s specific mental health conditions had not come 

up before. 

[77] That same morning, at 9:57 a.m., Mr. Weber sent an e-mail to certain board 

members, including Mr. Morris and Mr. Skillen, to provide background on the e-mails he 

had exchanged with the applicant the previous evening. In this e-mail, Mr. Weber 

advises of his meeting with the executive director the previous morning, whom he 

describes as “exhausted and frustrated that [the applicant] will not take direction from 

him”. Mr. Weber confirms in this e-mail that he had told the executive director to 

terminate the applicant’s employment. 

[78] At 10:04 a.m. that same morning, Mr. Morris, the board chair, replied to Mr. 

Weber and the other board members to say that he had just gotten off the phone with 

the executive director, and had told him to “get rid of her”. In his evidence before me, 

Mr. Morris testified that the executive director had made the decision to terminate the 

applicant’s employment the previous evening (on July 21, 2015). Mr. Morris testified that 

the executive director said that the “penny dropped” in his mind and he decided to 

terminate the applicant’s employment after she had indicated to him that unless he 

spoke up to the board and committee members about their behavior towards the 

applicant, then she was going to go do it herself. Mr. Morris testified that this was 

described to him by the executive director as the “deciding moment”. 

[79] On Thursday, July 23 at 4:46 p.m., the executive director sent an e-mail to the 

members of the board of directors stating that he and another board member were all 

ready to speak with the applicant that morning, but she was a “no-show”. In the e-mail, 
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the executive director states that, unlike past experiences, the applicant had not 

communicated to let him know that she was not coming in that day. He states that he 

had not heard from her since the previous morning when “she mentioned for the first 

time that she has a medical condition that was preventing her from coming into work”. 

The executive director states that he and the board member took steps to follow up with 

the applicant during the course of the day, eventually calling the applicant’s father mid-

afternoon when they had no response from the applicant. The e-mail states that the 

executive director received a phone call from the applicant’s ex-fiancée later that 

afternoon, to let him know that the applicant was okay and had been up all night the 

previous night working on her own production and had needed to sleep that day. The 

applicant’s ex-fiancée testified before me at the hearing and denied that any such 

conversation took place. As the executive director did not testify before me, I have no 

evidence to contradict the applicant’s ex-fiancée on this point, and I accept his 

evidence. The applicant denies that she was working on her own production on the 

evening of July 22 or that she needed to sleep all day as a result. 

[80] In the e-mail, the executive director reports that he made the decision on the 

morning of July 23 to go ahead and change all of the computer logins, including the 

applicant’s e-mail, such that by 2 p.m. that day, the applicant no longer had access to 

any of the respondent’s accounts. While the applicant remained an employee at that 

time, the executive director states in the e-mail that “the following three circumstances 

led [him] to believe that it was better to act out of caution for Theatre 20: a) the 

knowledge of her condition; b) her threat of human rights action against us last night; c) 

the fact that [he] hadn’t heard from her in two days and had no idea how vindictive she 

would be.” The executive director concludes the e-mail by stating that it was fairly likely 

that the applicant would “clue in” to what was “coming down”, and he could not leave 

the respondent open to destructive action.  

[81] The applicant sent a text message to the executive director at 9:02 p.m. on July 

23 advising that she had not had a good day, and had slept through most of it. The 

executive director replied by text asking the applicant whether she was coming in the 
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next day, to which the applicant replied that she wanted to, but was not feeling any 

better. The applicant did not come in to work on Friday, July 24. 

[82] On Sunday, July 26 at 8:39 p.m., the executive director sent the applicant a text 

message saying that something had come up and he would not be in to work the next 

day, and advising the applicant to take the Monday off and plan to meet with him on the 

morning of Tuesday, July 28. The applicant by this point had discovered that her 

password had been changed, and sent the executive director a text asking why this had 

been done. The executive director replied that they would talk on Tuesday. 

[83] On Tuesday, July 28, the applicant met with the executive director and a board 

member and was advised that her employment had been terminated. The termination 

letter is dated July 21, 2015 and states that the applicant’s employment was terminated 

effective immediately. The letter states that there had been ongoing discussions about 

the applicant’s performance, and that the conclusion had been reached that these 

issues were unresolvable. The letter made reference to discussions about the 

applicant’s work performance on June 10, 2015 and July 13, 2015. The applicant 

crossed out and initialled the reference to July 13, 2015 in the letter, on the basis that 

no such discussion had occurred on that date. There is no evidence before me to 

indicate otherwise. The applicant signed the letter to confirm that she had received two 

weeks severance pay. 

[84] The applicant testified that at the termination meeting, she asked questions about 

why the decision had been made, but did not get any answers.  
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Allegations Re Discrimination Because of Disability 

[85] I will first address the applicant’s allegations of discrimination because of 

disability. The applicant raises three allegations. First, she alleges that her mental 

health disabilities were a factor in the respondent’s decision to terminate her 

employment. The first factual issue I need to determine is when the respondent first 

became aware of the applicant’s disabilities.  

[86] In her testimony before me, the applicant stated that her text message to the 

executive director at 9:09 a.m. on Wednesday, July 22, 2015 was the first time that she 

had disclosed her disabilities to the executive director in that clear a way. The applicant 

testified that she had taken medication in front of the executive director prior to this and 

also had discussed her disabilities with some of the volunteers and the executive 

director may have been there, but she stated that she could not swear to having had a 

specific discussion with the executive director disclosing that she has a mental health 

disability prior to the text. She testified that she thought that she had and would be 

surprised if she had not mentioned one of her identified disabilities to the executive 

director, but she cannot name a specific time. She states that she would not have 

mentioned another of her identified disabilities to the executive director. The applicant 

testified that she did not make any specific request for accommodation of her 

disabilities. She states that from the start of her employment, it had been discussed that 

it was fine for her to work from home; but she did not make a specific point of saying 

that she needed to work from home as an accommodation for her disabilities. 

[87] On the basis of the evidence before me, I find that the applicant’s text message 

to the executive director at 9:09 a.m. on July 22 was the first time that the respondent 

became aware of her disabilities. I make this finding on the basis that the applicant was 

unable to provide me with clear evidence that she had disclosed this to the executive 

director or anyone else in a position of authority at the respondent prior to this time. I 

also note that this finding is consistent with the language used in the applicant’s own 

text message, in which she states that she does not know if this issue had come up 

before.  
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[88] On the basis of the evidence before me, I find that the decision to terminate the 

applicant’s employment was made by the executive director at least by 10:04 a.m. on 

July 22, when the chair of the board of directors sent an e-mail to other board members 

following his discussion with the executive director. I appreciate that Mr. Morris’ 

evidence was that he was told by the executive director that he had made the decision 

to terminate the applicant’s employment the previous evening, but once again, in the 

absence of the executive director appearing and testifying before me, that is hearsay 

evidence and I am not prepared to rely upon it for a material point at issue in this 

proceeding. 

[89] The applicant notes that her text message disclosing her disabilities was sent to 

the executive director at 9:09 a.m. on July 22 and the executive director replied to this 

text message at 9:28 a.m., which is prior to the time of the e-mail from the board chair at 

10:04 a.m. stating that he had “just hung up” from his call with the executive director. On 

this basis, the applicant takes the position that the executive director was aware of her 

disabilities at the time he made the final decision to terminate her employment, and that 

I should draw an inference that the disclosure of her disabilities was a factor in this 

decision. 

[90] She also relies upon the executive director’s references to her “medical 

condition” in his e-mail to the board members on July 23 at 4:46 p.m. I note that in this 

e-mail, the executive director makes reference to the applicant’s medical condition in 

two contexts. First, he makes reference to her having disclosed her medical condition 

for the first time the previous morning, as context for his concern that she had not come 

in to work on July 23 and that he had not heard anything further from her, and to 

describe the steps taken to follow up with the applicant. The second context is that he 

mentions the applicant’s “condition” as one of the reasons he made the decision to 

remove the applicant’s access to the respondent’s e-mail and other accounts. I will 

discuss this in more detail below. However, I note that neither context in which the 

applicant’s medical condition is referenced in this e-mail actually supports the 
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applicant’s contention that her disabilities were a factor in the decision to terminate her 

employment. 

[91] In the absence of any direct testimony from the executive director, I am prepared 

to approach this allegation on the basis that the applicant’s disclosure of her mental 

health issues occurred shortly before the final decision to terminate her employment. 

However, I am not prepared to infer that at that late stage the applicant’s disclosure of 

her disabilities became a factor in the termination decision, when considering the 

surrounding context of the totality of the evidence before me. 

[92] I find that the evidence before me supports: the fact that as early as June 10, 

2015, issues were raised and discussed regarding the applicant’s work performance as 

between the executive director and the board members who testified before me, which 

was well before the applicant disclosed her disabilities; the fact that, whether fairly or 

not, the lack of progress in fund-raising was being attributed to the applicant, either 

because she was not producing what she was supposed to be producing or because 

the executive director’s time on fund-raising efforts was being taken up by having to 

deal with the applicant, and that this too was occurring long before the applicant 

disclosed her disabilities; Mr. Weber’s evidence that at a meeting on the morning of July 

21, 2015, he had recommended to the executive director that the applicant’s 

employment be terminated, which again was prior to disclosure of her disabilities; the 

issue about the applicant’s stated inability to attend the golf committee meeting on July 

23, 2015 due to a production meeting for her own theatre company, which culminated in 

the applicant telling the vice-chair of the board of directors on the evening of July 21, 

2015 that she did not need a “lecture”, that she was not interested in being told how she 

should conduct her affairs in her other jobs, and that he should not be trying to tell her 

what to do or publicly shame her; her statements in her text message to the executive 

director at 10:57 p.m. on July 21, 2015 that she had “had enough of these freaking golf 

club members” and her reference to these board members as “obnoxious” and “high 

strung”; and her threat in the same text message to go over the executive director’s 
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head to say something to the board members about how she perceived they were 

treating her and the executive director, if the executive director did not do this himself. 

[93] In the context of all of this evidence, all of which pre-dates the disclosure of the 

applicant’s disabilities, I am not prepared to infer that the applicant’s disclosure of her 

disabilities less than an hour prior to the latest time at which I find that the decision to 

terminate her employment was finalized was a factor in that decision. As a result, I find 

that this allegation is not supported by the evidence. 

[94] The second allegation raised by the applicant under this ground is that, even if 

she disclosed her disabilities after the decision to terminate her employment had been 

made, she submits that her disabilities still needed to be accommodated. She takes the 

position that once the respondent had an explanation for why she could not be at the 

golf committee meeting for mental health reasons, the respondent still had a duty to 

accommodate her disabilities even if they had already decided to terminate her 

employment. She further submits that, to the extent that there were issues or concerns 

with her work performance, once the respondent became aware of her disabilities, it 

had an obligation to inquire whether these alleged work deficiencies were attributable to 

her disabilities, and if so, whether any needs arising from her disabilities could be 

accommodated. 

[95] In taking this position, the applicant relied upon the Ontario Human Rights 

Commission’s “Policy on preventing discrimination based on mental health disabilities 

and addictions” and “Human Rights at Work”, which I have reviewed and considered. I 

also have reviewed and considered the Commission’s “Policy on ableism and 

discrimination based on disability”. 

[96] With regard to the applicant’s first point, the issue was not the applicant’s non-

attendance at the golf committee meeting. The issue for the respondent was the 

applicant’s initially stated reason for not being available for this meeting, which was that 

she needed to attend a production meeting for her own show. The respondent, and 

particularly the vice-chair Mr. Weber, regarded this as a full-time employee of the 
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respondent prioritizing a non-respondent production over her own work for the 

respondent. In addition, any subsequent inability to attend this meeting for disability-

related reasons not only arose after the decision to terminate the applicant’s 

employment already had been made, but did not form any basis for the respondent’s 

termination decision. 

[97] With regard to the second point, I accept that, in certain circumstances, where an 

employer has made a decision to terminate an employee for work performance issues 

and becomes aware of that employee’s disability prior to communicating its decision to 

the employee, the employer may be under an obligation to inquire whether the 

employee’s disability played a role in the work performance issues. However, in order to 

support such a finding, there would need to be evidence before the Tribunal that the 

employee’s disability actually affected the work performance issues upon which the 

employer relied to terminate. 

[98] In the instant case, I note that there is no medical evidence before me to link the 

applicant’s disabilities to any work performance issues that formed the basis of the 

respondent’s decision to terminate. Nor has the applicant identified any such issues in 

her evidence. I accept that with respect to at least one of her identified disabilities, there 

may be occasions where the applicant needed to work from home, because she was 

unable to leave her home to attend work. But in relation to the attendance issues in 

evidence before me, the evidence does not support that the applicant’s need to work 

from home was related to her identified mental health disabilities. On April 24, 2015, the 

applicant reported to the executive director that she had pulled her back the previous 

day and was trying to get a physiotherapy appointment, and would work from home until 

then (there is no medical evidence before me that the applicant has a medical condition 

that would qualify as a physical disability). On May 8, 2015, the applicant wrote to the 

executive director to apologize for being missing in action and say that she was working 

from home, with nothing to connect this to any disability. On June 17, 2015, the 

applicant wrote to the executive director that she would be working from home because 

she feels “gross” because she ate something bad the previous night. On June 21, 2015, 
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the applicant wrote to the executive director to advise that she would not be in because 

of a death in the family. On June 25, 2015, the applicant wrote to the executive director 

to advise that she had a bad migraine and would be working from home. On July 8, 

2015, the applicant wrote to the executive director to ask whether she could work on 

letters of intent from home, with nothing to connect to any disability. On July 17, 2015, 

the applicant wrote to the executive director to advise that she had a bad migraine 

because the fire alarm in her building went off at 4 a.m. While there are a couple of 

occasions where the applicant made reference to having a migraine headache, there is 

no medical evidence before me to connect this to the applicant’s identified mental health 

disabilities. 

[99] The only other way in which it was specifically suggested that her mental health 

disabilities may have affected her work performance was in relation to Mr. Weber’s 

evidence that at the season launch event, there were occasions when he found the 

applicant at the back of the venue and needed to encourage her to go around and 

mingle with the attendees. In her cross-examination of Mr. Weber, the applicant 

questioned him as to whether her mental health disabilities may have played a role in 

this. I note that I have no actual medical evidence before me to support that the 

applicant’s mental health disabilities prevented her from mingling at the event. Nor does 

the evidence support that this issue was a factor in the decision to terminate the 

applicant’s employment. 

[100] As a result, I find that the evidence before me is insufficient to establish that the 

applicant’s mental health disabilities adversely affected her work performance for the 

respondent in a manner that was a factor in the respondent’s decision to terminate her 

employment. 

[101] The third allegation of discrimination because of disability relates to the 

respondent’s decision to cut off her access to her e-mail account on July 23, 2015. 

There can be no dispute that the applicant’s medical condition was expressly relied 

upon by the executive director as stated in the July 23, 2015 e-mail as one of the 

reasons for cutting off access. I further find that the executive director’s fear that the 
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applicant may become “destructive” in light of the decision to terminate her employment 

plays on stereotypes about persons with mental health disabilities.  

[102] However, in order to constitute discrimination because of disability in violation of 

the Code, there must be some adverse consequence that flows from the respondent’s 

action. As of July 23, 2015, I have found that the respondent already had decided to 

terminate the applicant’s employment. The only reason that this was not communicated 

to the applicant that day was because she did not attend work. In these circumstances, I 

find that the decision to cut off the applicant’s e-mail access on that day does not 

constitute an adverse action or cause any real detriment to the applicant. In her 

evidence before me, the applicant took the position that she was entitled to maintain 

access to her e-mail account in order to obtain e-mails that would support her human 

rights claim, and particularly the last e-mail that she had sent to Mr. Weber on the night 

of July 21, 2015 which the applicant says was not otherwise available to her. This is 

based on her belief that as the sender of this e-mail, the e-mail was her property. I am 

not aware of any support for such a proposition.  

[103] As a result, I find that the applicant’s allegations of discrimination because of 

disability are not supported by the evidence before me. 

Allegation Re Reprisal 

[104] The applicant further alleges reprisal in relation to the respondent’s decision to 

terminate her employment, in violation of s. 8 of the Code. 

[105] Section 8 of the Code provides, in its relevant part: “Every person has a right to 

claim and enforce his or her rights under this Act . . . without reprisal or threat of reprisal 

for so doing”. In Noble v. York University, 2010 HRTO 878 at para. 33, the Tribunal 

stated that in an application alleging reprisal, the following elements must be 

established: (1) an action taken against, or threat made to, the applicant; (2) the alleged 

action or threat is related to the applicant having claimed, or attempted to enforce a right 

under the Code; and (3) an intention on the part of the respondent to retaliate for the 
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claim or attempt to enforce the right. Intent may be proved by direct evidence or by 

inference: Entrop v. Imperial Oil Ltd. (No. 7) (1995), 23 C.H.R.R. D/213, upheld with 

respect to reprisal, (2000), 37 C.H.R.R. 481, 2000 CanLII 16800 (ON CA). 

[106] With regard to the first element, there is no question that the termination of the 

applicant’s employment is an adverse or negative action taken against the applicant.  

[107] With regard to the second element, the first issue is whether and, if so, when the 

applicant claimed or attempted to enforce her Code rights. The applicant first states that 

she used the term “harassment” on June 10, 2015 in her meeting with the executive 

director, to describe how she felt she was being treated generally by the board 

members and specifically in relation to the texts she received from Mr. Weber. The 

applicant next makes reference to the last e-mail she sent to Mr. Weber on the night of 

July 21, 2015, in which she asked to be treated with more “respect”. In my view, this 

does not support the applicant having claimed her Code rights in the context of this 

specific e-mail. Finally, the applicant makes reference to the text message that she sent 

to the executive director at 10:57 p.m. on July 21, 2015, in which she makes reference 

to potentially playing the “workplace rights card”. The applicant’s evidence is that her 

understanding of, and meaning in using, the term “workplace rights” was that this term 

encompassed her human rights under the Code. 

[108] While I am not convinced that a generic reference to “workplace rights” would be 

sufficient to establish that an applicant had claimed her Code rights, I note that her use 

of this term was clearly understood by the executive director to refer to human rights. 

This is evidenced by the executive director’s e-mail dated July 23, 2015, in which he 

makes reference to the applicant’s “threat of human rights action against us on Tuesday 

night” (July 21, 2015 was a Tuesday). As a result, I find that, whatever words she used, 

the applicant was clearly understood by the executive director, and hence by the 

respondent, to have claimed and threatened to enforce her human rights under the 

Code at least as of the night of July 21, 2015. 
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[109] The next question for me to consider is whether the applicant’s claim of, and 

threat to enforce, her human rights was related to the decision to terminate her 

employment. In this regard, I note that in the July 23, 2015 e-mail from the executive 

director, the reference to the applicant’s threat of human rights action was cited as one 

of the reasons for cutting off her access to e-mail, and not as a reason for terminating 

her employment. At the same time, on the basis of Mr. Morris’ evidence, it was this very 

text from the applicant, in which she threatened to go directly to the board members to 

raise her concerns about how she perceived they were treating her and the executive 

director, which was the proverbial “final straw” that caused the executive director to 

make the final termination decision. As I have said repeatedly in this Decision, I do not 

have the benefit of the executive director’s testimony as to precisely what factored into 

this final decision. In the absence of this evidence, I am prepared to infer that the 

applicant’s threat of human rights action against the respondent was at least a factor in 

the final termination decision, on the basis of the fact that this threat was included in the 

very same text message which the executive director told Mr. Morris was the “final 

straw” in making this decision and in light of the specific reference to this threat in the 

July 23, 2015 e-mail. As a result, in these circumstances, I find that the termination 

decision was related to the applicant having claimed and threatened to enforce her 

Code rights, on the basis that her threat of human rights action was at least a factor in 

the termination decision. 

[110] Finally, with regard to the issue of intent, I once again am in the position where I 

have no testimony from the executive director, and therefore no ability to directly assess 

his intent. In these circumstances, I am prepared to infer the requisite intent, on the 

basis that the applicant’s threat of potential human rights action was made in the very 

same text message that the evidence indicates was the “final straw” in the executive 

director’s decision to terminate, and on the basis of the executive director’s explicit 

reference to and reliance upon this threat in the July 23, 2015 e-mail. 

[111] As a result, I find that the applicant has established that her right to be free from 

reprisal has been violated by the respondent, in contravention of s. 8 of the Code, on 
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the basis of my finding that her threat of human rights action against the respondent 

was a factor in the final decision to terminate the applicant’s employment. In making this 

finding, I am cognizant of the well-established principle that a protected right under the 

Code need not be the only or even the principal reason for the adverse treatment, and 

that it is sufficient for the protected right to have contributed to, or played a role in, the 

adverse treatment: see Quebec (Commission des droits de la personne et des droits de 

la jeunesse) v. Bombardier Inc. (Bombardier Aerospace Training Center), 2015 SCC 39 

at paras. 43 to 52. 

[112] Having said that, I also need to consider whether, on a balance of probabilities, 

the decision to terminate the applicant’s employment is more likely than not to have 

occurred, if the protected right had not been considered by the respondent: see Graff v. 

Jones Lang LaSalle Real Estate Services, Inc., 2017 HRTO 331 at para. 14; Clennon v. 

Toronto East General Hospital, 2010 HRTO 506; Pileggi v. Champion Products, 2009 

HRTO 2097. 

[113] On the basis of the evidence before me, as described at para. 92 above, I find 

that it is more likely than not that the respondent still would have decided to terminate 

the applicant’s employment at the time it did, if her threat of human rights action had not 

been considered. This finding will have consequences in terms of the remedy claimed 

by the applicant, as discussed below. 

[114] As with her allegations of discrimination because of disability, the applicant also 

alleges reprisal in relation to the respondent’s decision to cut off her access to e-mail. 

For the same reasons as already stated above, I find that this does not constitute an 

adverse action against the applicant, as required by the first element for proving 

reprisal.  

REMEDY 

[115] In the Application as filed with the Tribunal, the applicant claimed only lost 

income under the heading monetary compensation. As I have already stated above, 
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while I have found that the applicant’s right to be free from reprisal was violated by the 

respondent on the basis that her threat of human rights action was a factor in the 

termination decision, I also have found that the termination decision would have been 

made in any event without consideration of this threat. As a result, since the general 

remedial principle under the Code is to put the applicant in the position she would have 

been in but for the violation of her rights, I find that the applicant’s employment would 

nonetheless still have been terminated at the same time for non-discriminatory reasons, 

such that she is not entitled to monetary compensation for lost income. 

[116] On May 12, 2016, the applicant filed a Request for Order with this Tribunal 

seeking to amend her Application to also claim monetary compensation for injury to 

dignity, feelings and self-respect. This request was addressed at the outset of the 

hearing. As the respondent did not object to the applicant’s request, this amendment 

was granted. The applicant clarified at the hearing that she was seeking monetary 

compensation in the total amount of $40,000, inclusive of her claim for lost income as 

set out in the Application in the amount of $25,662.00. As a result, the applicant’s claim 

for compensation for injury to dignity, feelings and self-respect is in the amount of 

$14,338.00. 

[117] The Code requires a general evaluation of the circumstances of the Code 

violation and its effects to determine appropriate monetary compensation for injury to 

dignity, feelings and self-respect. In general terms, there are two main criteria involved 

in making this evaluation: the objective seriousness of the conduct at issue; and the 

effect on the particular applicant who experienced discrimination. Overall, cases with 

similar facts should lead to an equivalent range of such compensation, recognizing the 

unique circumstances in any particular case: see Arunachalam v. Best Buy Canada, 

2010 HRTO 1880. 

[118] While the Tribunal’s practice has been to award one global amount of 

compensation for intangible losses, the violations of the applicant’s rights that I have 

found in this Decision are discrete and, in my view on the evidence before me, 

unconnected. I have found that the applicant was subjected to an unwelcome sexual 
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advance by Mr. Weber by virtue of his text messages on June 9, 2015, and I have found 

that the applicant was subjected to reprisal on the basis that her threat of human rights 

action was a factor in the decision to terminate her employment. 

[119] The applicant’s evidence regarding the emotional impact on her of the alleged 

discrimination was primarily focused on the impact of the termination of her 

employment. As I have found that the termination of her employment would have 

occurred in any event, I do not place reliance on this evidence. However, in my view, an 

award of compensation for injury to dignity, feelings and self-respect is nonetheless 

warranted. 

[120] With regard to the sexual advance, I have considered the awards made in a 

number of this Tribunal’s decisions where the discriminatory comment has been a 

single, isolated incident. These decisions include: Haykin v. Roth, 2009 HRTO 2017 

($300); Romano v. 1577118 Ontario Inc., 2008 HRTO 9 ($1,000); Gregory v. Parkbridge 

Lifestyle Communities Inc., 2011 HRTO 1535 ($1,000); Baisa v. Skills for Change, 2010 

HRTO 2161 ($1,500); Brooks v. Total Credit Recovery Limited, 2012 HRTO 1232 

($2,500); Law v. Noonan, 2013 HRTO 437 ($3,000).  

[121] The most closely analogous decision I have found is this Tribunal’s recent 

decision in Lee v. NCR Leasing Inc. o/a Aaron’s Stores, 2016 HRTO 1440. In that case, 

the applicant was found to have asked her store manager about summer working attire, 

and to have been told “the shorter the skirt the better and to show cleavage”. In that 

case, the Tribunal awarded $3,000 as general damages for the violation.  

[122] The comments made by Mr. Weber in the instant case are not, in my view, as 

egregious as those in the Lee decision. He did tell the applicant that she looked “hot” 

and that he looked forward to seeing her in a “shorter dress”, but did not suggest that 

this was a work requirement. Nonetheless, Mr. Weber was vice-chair of the board of 

directors, and someone who, on his own evidence, was acting as a mentor to the 

applicant. In these circumstances, in my view, an award of $1,500 in general damages 

is appropriate. 
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[123] With regard to my finding of reprisal, I have considered decisions of this Tribunal 

where a protected right was found to have been a factor in the adverse treatment at 

issue, but where it was also found, as in the instant case, that the adverse treatment 

would have occurred in any event. These cases include: Cooke v Trimaster, 2010 

HRTO 455 ($5,000); Safdari v. Avant Garden Services, 2013 HRTO 644 ($2,000); 

Correia v. York Catholic District School Board, 2011 HRTO 2289 ($10,000). 

[124] In my view, an award of $5,000 as compensation for injury to dignity, feelings 

and self-respect is appropriate in the circumstances of the instant case. 

[125] In her Application, the applicant also requests a number of non-monetary 

remedies. First, the applicant requests that Mr. Weber not be allowed to continue to sit 

on the respondent’s board of directors. Orders made by this Tribunal are to be remedial 

in nature, rather than punitive. In my view, barring Mr. Weber from the respondent’s 

board of directors is punitive in nature, and is not warranted on the basis of the 

evidence before me. 

[126] The applicant also requested that some sort of mandatory human rights training 

be required for all of the respondent’s employees and board members. I am aware from 

the respondent’s evidence that the respondent company is essentially insolvent, is not 

currently operating, and does not currently have any employees. If the respondent re-

commences active operations, it is my view that it would be appropriate to require 

mandatory human rights training for all board members and employees. This can be 

achieved through accessing the Human Rights 101 e-learning module available through 

the website of the Ontario Human Rights Commission. 

[127] Finally, the applicant requests that she be provided with a letter of reference that 

states that she was not fired for any misconduct. I am aware that the respondent 

already has provided the applicant with a letter of confirmed employment, which sets 

out the applicant’s tenure as a full-time employee and her job duties. In my view, 

requiring the respondent to provide something further than that would not, in the 



 42 

circumstances of this case, be appropriate. In any event, I am aware that, as of the time 

of the hearing in this matter, the applicant had already found new employment. 

ORDER 

[128] For all of the foregoing reasons, I hereby make the following order: 

a. The respondent shall pay to the applicant the sum of $6,500 as 
compensation for injury to dignity, feelings and self-respect, with 
post-judgment interest on this award accruing at a rate of 2.0% per 
annum on any amount that is not paid within 30 days of the date of 
this Decision; 

b. If the respondent re-commences active operations, mandatory 
human rights training shall be undertaken by all board members 
and employees, through accessing the Human Rights 101 e-
learning module available through the website of the Ontario 
Human Rights Commission.    

 
Dated at Toronto, this 4th day of April, 2017. 
 

 

__________________________________ 
Mark Hart 
Vice-chair 
 
 




